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BeforeSTEELE, Chief JusticeHOLLAND andRIDGELY, Justices.
ORDER

This 9" day of April 2009, upon consideration of the bréefd motion to
withdraw filed by the appellant’s counsel (“Couris@ursuant to Supreme Court
Rule 26(c) (“Rule 26(c)”), the State’s responsea] #re supplemental memoranda
filed by the State and Counsel, it appears to iherGhat:

(1) On June 20, 2003, the appellant, Melvin Barpéxd guilty to drug
possession and was sentenced to two years at Megelkpended for Level llI
probation. On September 14, 2005, the SuperiortGaljudged Barner guilty of
violation of probation (VOP) and sentenced himwo years at Level V suspended
after nine months for fifteen months at Level Itbpation. On March 14, 2008,

the Superior Court adjudged Barner guilty of VORI @entenced him, effective



December 4, 2007, to two years at Level V suspeiadied successful completion
of Levels V and IV programs for Level Il probatiohis appeal followed.

(2) The standard and scope of review applicabkaecconsideration of a
motion to withdraw and an accompanying brief uridele 26(c) is twofold. First,
the Court must be satisfied that Counsel has mammscientious examination of
the record and the law for claims that could ar@uabpport the appeal.Second,
the Court must conduct its own review of the recandl determine whether the
appeal is so devoid of at least arguably appealablees that it can be decided
without an adversary presentatfon.

(3) Counsel asserts that, based upon a completeaeful examination
of the record, there are no arguably appealablesssBy letter, Counsel informed
Barner of the provisions of Rule 26(c) and provithd with a copy of the motion
to withdraw and the accompanying brief and appendBounsel also informed
Barner of his right to supplement the brief andegpond to the motion.

(4) In his written submission for the Court’s calesation, Barner alleged
that the March 14, 2008 sentence did not credit\ith time served at Level V.
When responding to Barner’'s claim, the State agkeitld Barner’'s position but

suggested that disposition of the claim should bferded pending a review of

! Penson v. Ohio, 488 U.S. 75, 83 (1988McCoy v. Court of Appeals of Wisconsin, 486 U.S.
2129, 442 (1988)Andersv. California, 386 U.S. 738, 744 (1967).
Id.



sentence proceedings that was scheduled for Oct®b2008, in the Superior
Court. Thereafter, in supplemental memoranda adarg the issue, both Counsel
and the State advised the Court that Barner's congas resolved by the sentence
imposed on October 2, 2068Barner did not respond to the Court’s requeshfer
further position on the issue.

(5) The Court has reviewed the record carefullg bas concluded that
Barner's appeal is wholly without merit and devaflany arguably appealable
issue. We are satisfied that Counsel made a cantsmiis effort to examine the
record and properly determined that Barner couldraise a meritorious claim in
this appeal.

NOW, THEREFORE, IT IS ORDERED that the State’s iooto affirm is
GRANTED. The judgment of the Superior Court is ARMED. The motion to
withdraw is moot.

BY THE COURT:

/s Myron T. Steele
Chief Justice

% It appears from the record that on October 2, 288 Superior Court sentenced Barner on the
March 14, 2008 VOP conviction to one year at LaXetffective December 4, 2007.
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